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SALIENT FEATURES OF
INDIAN CONSTITUTION

3.1 Introduction

The Constitution of India has some distinct features which
make it unique among the Constitutions of other countries
of the world. The Constitution of India has borrowed many
features from other Constitutions of the world and these
have been blended to suit in the Indian context. It is a
living document which addresses the peculiar problems
and needs of the country.

It should be noted here that a number of original
features of the Constitution (as adopted in 1949) have

undergone a substantial change, on account of several
amendments, particularly 7th, 42nd 44t 73rd 74th g7t
and 101t Amendments. In fact, the 42"4 Amendment
Act (1976) is known as ‘Mini-Constitution’ due to the
important and large number of changes made by it
in various parts of the Constitution. However, in the
Kesavananda Bharati case (1973), the Supreme Court
ruled that the constituent power of Parliament under Article
368 does not enable it to alter the ‘Basic structure’ of the
Constitution.

VARIOUS PARTS OF CONSTITUTION OF INDIA

| The Union and its Territory 1to4

Il Citizenship 5to 11

11 Fundamental Rights 12 to 35

% Directive Principles of State Policy 36 to 51

IV A Fundamental Duties 51 A

V The Union Government 52 to 151

VI The State Government 152 to 237

VI Deleted by 7" Amendment Act, 1956 238

VIII The Union Territories 239 to 242

IX The Panchayats 24310243 O
IX A The Municipalities 243 P to 243 ZG
IXB The Cooperative Societies 243 ZH to 243 ZT
X The Scheduled and Tribal Areas 244 10 244 A
Xl Relations between the Union and the States 245 to 263

Xl Finance, Property, Contracts and Suits 264 to 300 A
Xl Trade, Commerce and Intercourse within the Territory of India 301 to 307

XIV Services under the Union and the States 308 to 323

XIV A Tribunals 323 At0 323 B
XV Elections 324 t0 329 A
XVI Special provisions relating to certain classes 330 to 342
XVII Official Language 343 to 351
XVIII Emergency Provisions 352 to 360

XIX Miscellaneous 361 to 367

XX Amendment of the Constitution 368

XXI Temporary, Transitional and Special provisions 369 to 392
XXII Short Title, Commencement, Authoritative Text in Hindi and Repeals 393 to 395
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3.2 Single Citizenship

The Constitution of India provides for single citizenship.
Single citizenship is an essential feature for promoting
unity and integrity in the nation. United States has dual
citizenship unlike India.

3.3 Inclusion of Justiciable and
Non-Justiciable Rights

One of the most novel features of the Constitution of India
is the inclusion of Fundamental Rights, Directive Principles
of State Policy and Fundamental Duties enumerated in
part lll, part IV and part IV-A respectively. India is the only
country which has both Fundamental Duties and Rights
side by side. Both rights and duties are correlated.

Fundamental Rights are check against the power of state.
Fundamental Rights are enjoyed by the citizen and they
exert limitations on the power of state. They aim to ensure
political democracy. Fundamental Rights protect the
people from arbitrary action of the state. These rights are
not absolute in nature. Reasonable restrictions can be put
for ensuring security of state, friendly relations with foreign
states, public order, decency or morality or in relation to
contempt of court, defamation or incitement to an offence.

Although the Directive Principles of State Policies and
Fundamental Duties are non-justiciable in nature, the
Supreme Court in Minerva Mills Case V. Union of India
(1980) held that the Indian Constitution is founded on the
bedrocks of the balance between the Fundamental Rights
and Directive Principles of State Policy (DPSP). DPSPs
aim to ensure ‘social and economic democracy’. The
Constitution itself declares DPSPs to be fundamental in the
governance of the country and it shall be the duty of state
to apply these principles in making laws.

The Fundamental Duties were added to the Constitution
by 42nd Constitutional Amendment Act of 1976 on the
recommendations of the Swaran Singh Committee
(Setup by Congress in 1976 to make recommedations
about fundamental duties). They serve as a reminder to
citizens that while enjoying the rights they also need to
be quite conscious of their duties towards their country,
society and fellow citizens.

3.4 Secular Nature of the
Constitution

Not only does the Preamble clearly entail that India is a
secular state but other provisions of Constitution like
Article 14, 15, 16, 25, 26, 27, 28 etc. express the proof of
India being a secular state.

However, the Indian concept of secularism is different from
western concept where there is a complete separation
between the religion and the state. Indian state does not
have any religion. It promotes individual rights to preach,
propagate and practice the religion. In India we follow
the Philosophy of Sarva Dharma Samabhava which is a
positive concept of secularism i.e., giving equal respect to
all religion and protecting all the religions equally.

3.5 Independent and Integrated
Judiciary

The Indian Constitution provides for a judiciary that is
both independent and integrated. At the top is Supreme
Court/Apex Court below which lies the High Courts in the
state. District Courts and lower courts are at the bottom
of hierarchy. The Integrated judicial system means that a
single court enforces both the central laws and the state
laws. The decision from the lower courts can be appealed
in the courts above it, in hierarchical level unlike to USA
where Federal Court enforces federal laws while state
judiciary enforces state laws.

The Supreme Court is guardian of Indian Constitution
and the guarantor of the Fundamental Rights of citizens.
It is highest court of appeal in India. The Constitution
has various provisions to safeguard the independence of
judiciary — security of tenure of judges, salary of judges
charged on Consolidated Fund of India, ban on practice
after retirement, separation of judiciary from legislature
and executives.

3.6 Parliamentary form of
Government

There are two basic forms of government in a democracy.
One is Presidential form of government as is followed by
American Constitution and the second is Parliamentary
form of government as is followed by British Constitution.

The Indian Constitution is based on the British model of
governance rather than Presidential form of USA. The
Parliamentary system is also known as the Westminster
Model of government (This system takes its name from
palace of Westminster, where model of Parliament of
1295 was held) or responsible government or cabinet
government. The Parliamentary System may be laying
greater stress on the concept of the responsibility of
the executive while the Presidential system promotes
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the stability of the executive. India has many features of
Parliamentary forms such as:

1. Presence of Nominal and Real Executives: India is
a republic and the head of the state is President. But
head of the government is Prime Minister. President is
the Dejure head (nominal head) while Prime Minister
is the Defacto head (real head).

e

Collective Responsibility of the executive to the
legislature (Article-75).

3. Majority party rule

4. Leader is Prime Minister or the Chief Minister

However, it would be wrong to assert that we have
adopted the British Parliamentary system in its entirety.
There are some fundamental differences and departures.
For Example,

-

The British system is Monarchy with a hereditary
King/Queen while India is a Republic with an elected
President.

e

Unlike the British, India has a written Constitution and
our Parliament is therefore not a sovereign body and
legislations passed by it are subject to judicial review.

bt

The Indian Constitution includes a charter of justiciable
Fundamental Rights which are enforceable by the
courts not only against the executive but also against
the legislature unlike the position in U.K.

3.7 Synthesis of Parliamentary
Sovereignty and Judicial
Supremacy

The doctrine of sovereignty of Parliament is associated

with the British Parliament, while the principle of judicial
supremacy with the American Supreme Court.

Just as the Indian parliamentary system differs from the
British system, the scope of ‘judicial review power’ of
the Supreme Court in India is narrower than that of what
exists in US. This is because the American Constitution
provides for ‘due process of law’ against that of ‘procedure
established by law’ contained in the Indian Constitution
(Article 21).

Due Process of Law  Procedure
established by Law

Rights of Citizens are = Law is valid only
protected if procedure is
followed

Checks on fairness Follows process of
of Law Law

Constitution of USA British Constitution

Mention in

Not specifically Introduced in Article
(o (8 mentioned in the 21 of Constitution
Indian Constitution oflndia

Therefore, the framers of the Indian Constitution have
preferred a proper synthesis between the British principle
of parliamentary sovereignty and the American principle of
judicial supremacy. The Supreme Court, on the one hand,
can declare the parliamentary laws as Unconstitutional
through its power of judicial review. The Parliament, on the
other hand, can amend the major portion of the Constitution
through its constituent power.

3.8 Emergency Provisions

The Indian Constitution has specifically provided for
emergency provision to deal with any unforeseen situation
arising in the country. The logic behind them is to protect
unity, integrity, sovereignty, and to protect the democratic
fabric of the country.

1. National Emergency: Proclamation of emergency
on the basis of war, external aggression and armed
rebellion (Article 352).

2. President Rule

e Emergency on the ground of failure of
Constitutional machinery (Article 356).

e  Emergency on the ground of failure to comply with
the directions given by the Union (Article 365).

3. Financial Emergency: For securing Financial stability
of India (Article 360).

During emergency our governance structure transform
from federal to unitary system of governance.

3.9 Lengthiest Written
Constitution

The Constitutions of the world can be classified into
two categories. Written Constitution like the American
Constitution and Unwritten Constitution like the British
Constitution. The Indian Constitution is a Written
Constitution which originally contained a Preamble, with
395 Articles categorized in 22 parts and contained 8
schedules. Various amendments from time to time has
led to the expansion of the Articles to 470 categorized
in 25 parts and 12 schedules. There are many reasons
for having such comprehensive nature of the Indian
Constitution like:

1. Administrative Structure: The major part of the
Constitution is based on the model of Government of
India Act 1935 which was detailed.
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2. Futuristic Vision: Certain matters has been worked
out in greater details to avoid the controversies that
may arise in future due to the doubtful nature of the
subject matters.

3. Diversity of Nation: The vastness of country with
its complexities and diversities necessitated several
special, temporary, transitional and miscellaneous
provisions for certain regions of the countries or
classes of people.

4. Single Constitution: The Constitution of India is
not only the Constitution of the union but also the
Constitution of states.

5. Legal Luminaries: Dominance of legal Luminaries in
the Constituent Assembly.

3.10 Supremacy of the Constitution

Constitution is a supreme law of the land. It is the prime
source of ‘Rule of law’ and removes arbitrariness in
governance. It sets up responsibility and authority for
executive, legislature and judiciary. Various features allow
coordination and assurance in governance. Constitution
provides basic rules that allow minimal coordination
amongst members of a society.

A.V. Dicey gave the concept of Rule of law, which is a
governing principle in Britain. Equality before law is a
part of Rule of law.

Principles in Rule of Law:
e Supremacy of Law: This principle focuses on:
¢+ law does not discriminate between the people.

¢+ lawis supreme which means no person is above
law.

e Absence of Arbitrariness: No man can be punished
except for a breach of law.

e Primacy to Rights of Individual: Constitution is the
result of rights of individual as defined and enforced
by courts of law.

In India, Constitution is the source of individual rights.
So third principle of Dicey’s Rule of law is not applicable
in Indian context. Whereas other two are applicable in
India.

3.11 Separation of Power

The doctrine of Separation of Power was given by
Montesquieu (French scholar). According to Montesquieu,
if the powers are placed in the hands of only one organ
or group then it may entail tyranny. Indian Constitution in
Article 50 (DPSPs) talks about Separation of Power.

American system is based on water tight Separation of
Power. However, in a Parliamentary democracy like India,
the Executive are responsible to the Legislature for their
actions and are part of the Legislature. For e.g. Ministers
are the member of Parliament as well. Therefore, Indian
governance is not based on strict Separation of Power.

Indian governance is based on two doctrines. (a) Doctrine
of Separation of Power (b) Doctrine of Checks and Balances.
Separation of Power can be witnessed in separation of
responsibilities and authorities between various organs of
state. Checks and Balances can be seen through various
accountability mechanisms such as judiciary can nullify
any Unconstitutional law made by Parliament.

3.12 Three Tier Government

Originally the Constitution provided a two tier Government.
One at Central level and the other at State level. But later
the 73 Constitution Amendment Act and the 74th
Constitutional Amendment Act 1992 have added third
tier to the structure of governance in the country.

The 73 Constitutional Amendment Act 1992 gave the
Constitutional status to the Panchayats by adding anew part
IX and a new schedule XI whereas the 74" Constitutional
Amendment Act of 1992 did the same at urban level by
giving Constitutional status to the municipality and adding
anew part IX A and a new schedule XlI to the Constitution.

These provisions were brought in line with Gandhian vision
of decentralized governance. It further strengthened the
federal spirit and governance structures reached closer to
the people. This also helped in reducing the gap between
representation and participation.

3.13 Quasi-federal Structure

The Federal character of the Indian Constitution has been
described by different names. According to K.C. Wheare
Indian political system is described as Quasi Federal
whereas Morris Jones call it as a Bargaining federalism.
Granville Austin terms it as Cooperative Federalism with
the centralizing tendency.

The Constitution of India is a federal system of Government
and contains all features of federation system such as a
written constitution, supremacy of the constitution, division
of power of governments at the union and state level,
independent judiciary that act as an arbitrator for any
dispute between the Union and the States, bicameralism,
rigidity of Constitution etc. However, there are features like
a strong center, single citizenship, integrated judiciary,
flexible constitution, along with a few other provisions in
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the Constitution which show that the federal system has
more unitary bias. For example, the residuary power is
vested in the union. Under Article 249, the Parliament can
legislate on state list items enumerated in schedule seven
of the Constitution of India.

The Constitution can be converted into an entirely unitary
one if emergency is proclaimed under Article 352 of the
Constitution. Here all the executive as well as legislative
powers and even matters under the state list may be taken
over by the union. Another instance where the Constitution
appears to be more unitary than federal is under Article
2, 3 and 4 in which new states may be formed and areas,
boundaries or names of existing states can be altered by
the Parliament by ordinary law passed by simple majority
votes.

Part XI (Article 245 to 263) explicitly deals with the
relationship between the center and the states (legislative
and administrative relations). Financial relations between
union and states have also been dealt by Constitution
such as through Article 280 (Finance Commission), 1018t
amendment act (Goods and services tax) etc. These
detailed provisions in the Constitution upheld the Federal
character of the country which is necessary for ensuring a
cooperative federalism.

3.14 Flexibility and Rigidity

A Constitution is said to be a Rigid Constitution if the
amendment to the constitutional provisions requires a
special procedure. For example— American Constitution.

On the other hand, if the constitutional provisions can be
amended in the same manner as the ordinary laws then
it is said to be flexible. For example— British Constitution.

The Constitution of India cannot be strictly categorized in
either of the two categories. In other words, the Constitution
of India is a blend of both the categories. There are three
types of amendment procedures in the Constitution of
India:

1. Special Majority: Some provisions are amended by
special majority of the Parliament, i.e., a majority of
members of each house present and voting, plus a
majority of 2/3rd the total members of each house. For
example, any amendment to the Fundamental Rights
or Directive Principles shall be done by this type of
majority. (Article 368)

2. Special Majority Plus Ratification by State
Legislature: Some provisions are amended by the
special majority of Parliament plus ratification by
half of the total states. For example, amendment of

the Constitutional provision related to election of the
President and its manners, extent of executive power
of the union and the states etc. (Article 368)

3. Simple Majority: A third type is amendment by a
simple majority of the Parliament similar to that of
ordinary process. For example, amendments to
admission or establishment of new states, abolition
or creation of legislative councils in states etc. (Not
under Article 368)

The first two types of amendments come under Article
368 of the Constitution of India.

3.15 Detailed Administrative
Provisions

The founding fathers of the Constitution of India have
dealt in details some administrative provisions to avoid
the ambiguity and conflict for the future generations. For
example, the administrative provisions in the center-state
relations (Article 256 to Article 263) and the emergency
provisions (from Article 352 to Article 360) which
elaborately deal in the administrative arenas in case of
emergency are provided in the Constitution itself. Similarly,
the role of various Constitutional bodies like the President,
Governor, CAG, Election Commission etc. has been dealt
in detail for good governance of the country.

3.16 Special Provisions for Certain
States

The framers of the Constitution of India have widely taken
into account the geographical and political situations
of some states and given them special provisions.
Article 371 to 371-J in Part XXl of the Constitution contains
special provisions for eleven states. The objective behind
these provisions is to meet the aspirations of the people
of backward regions of the states or to protect the cultural
and economic interests of the tribal people of the states or
to deal with the disturbed law and order condition in some
parts of the states or to protect the interests of the local
people of the states.

Not only the framers of the Constitution were concerned
with special needs of the states but the latter governments
also paid equal attention to such needs of the states.
For example, the 53 Constitutional Amendment Act
of 1986 provides a special provision to Mizoram under
Article 371G and 55" Constitutional Amendment Act
did the same for Arunachal Pradesh (Article 371H).
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3.17 Universal Adult Franchise

The Indian Constitution made Universal Adult Franchise as
a basis for election to the Lok Sabha and State Legislative
Assembly. Every citizen who is not less than 18 years
of age has right to vote (A Constitutional right) without
any discrimination on the basis of caste, race, religion,
sex, literacy, wealth and so on. The 61t Constitutional
Amendment Act of 1988 reduced the voting age from
21 years to 18 years. This has made democracy more
inclusive and legislature more representative.

3.18 Drawn from Various Sources

The structural part of the Constitution is derived from the
Government of India Act 1935 whereas the philosophical
part of the Constitution draws its inspiration from
Constitution of countries like America and Ireland. The
legislative part of the Constitution, that is, the principle of
cabinet form of Government and the relation between the
executive and legislature have been largely drawn from
British Constitution. Dr. B.R. Ambedkar proudly acclaimed
that the Constitution of India has been framed after
‘ransacking all the known Constitutions of the World.

However, many Constitutional experts criticize this as a
patchwork which contains nothing new and original. This
criticism is however unfair and illogical. The framers of the
Constitution made a necessary modification in the features
borrowed from other Constitutions for their suitability to the
Indian conditions. Various amendments have been made
in the Constitution for making it more suitable to the present
needs. The 42" Constitutional Amendment Act is even
recognized as “mini Constitution”. So even D.D.Basu has
stated that if it is a patchwork, it is a beautiful patchwork.

3.19 Co-operative Societies

The 97" Constitutional Amendment Act of 2011 gave
a Constitutional status and protection to co-operative
societies. This Amendment made the following three
changes in the Constitution:

1. It made the right to form co-operative societies a
fundamental right (Article 19).

2. Itincluded a new Directive Principle of State Policy on
promotion of co-operative societies (Article 43-B).

3. It added a new Part IX-B in the Constitution which is
entitled as “The Co-operative Societies” (Articles 243-
ZH to 243-ZT).

The new Part IX-B contains various provisions to ensure
that the co-operative societies in the country function in a
democratic, professional, autonomous and economically
sound manner. It empowers the Parliament in respect of
multi-state cooperative societies and the state legislatures

in respect of other co-operative societies to make the
appropriate law.

3.20 Independent Bodies

The Indian Constitution has established certain bodies which
are independent of the government and are envisaged as
bulwarks of the Indian Constitution as for keeping checks
and balances on the government. The Constitution ensures
their independence through provisions like security of
tenure, fixed service conditions, their expenses being
charged on Consolidated Fund of India etc.

Bulwarks of Indian Constitution
1. UPSC 2. CAG
3. Election Commission 4. Supreme Court

BORROWED FEATURES IN INDIAN CONSTITUTION
m Features Borrowed

e Parliamentary Government

e Rule of Law

e Speaker Lok Sabha

e | egislative procedure
British e Single citizenship

e (Cabinet system

e Prerogative writs

e Parliamentary privileges
e Bicameralism

e |Impeachment of the president
e Functions of president and vice-

president
e Removal of judges
USA e Fundamental Rights

e Judicial review

e Independence of judiciary
e Preamble

e Equal protection of law

Russia e Fundamental duties
(erstwhile e The ideals of justice (social,
USSR) economic and political)

e Directive Principles of State Policy
Method of Election of the president

Ireland o .
e Members nomination to the Rajya
Sabha by the President
e Concept of “Procedure Established
Japan

by Law”
e Centrifugal form of federalism
(centre is stronger than states)
Canada e Residuary powers with centre
e (Centre appoints the Governors
e Advisory jurisdiction of the SC
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BORROWED FEATURES IN INDIAN CONSTITUTION

Features Borrowed
e Election of members of the Rajya

South Africa Sabha

Germany

Australia

France °

e Amendment of the Constitution

Fundamental Rights are
suspended during Emergency

e Concept of “Republic”

Ideals of Liberty, Equality and
Fraternity

e Concept of Concurrent list

Article 108 i.e. Joint sitting of the
two houses

e Freedom of trade and commerce

BORROWED FEATURES IN INDIAN CONSTITUTION

Government °

Features Borrowed

e Federal Scheme (also from
Constitution of Canada)

Office of Governor

of India Act * Judiciary

(1935) e  Public Service Commission
e Emergency Provisions
e Administrative Details

[?_ TRY SOME PRELIMS PREVIOUS YEAR QUESTIONS

—

N

Which one of the following statements best

reflects the Chief purpose of the ‘Constitution’

of a country?

(a) It determines the objective for the making of
necessary laws.

(b) It enables the creation of political offices and a
government.

(c) Itdefines and limits the powers of government.

(d) It secures social justice, social equality and
social security.

(2023)
(c)

A Parliamentary System of Government is one

in which

(a) all political parties in the Parliament are
represented in the Government

(b) off the Government is responsible to the
Parliament and can be removed by it

(c) the Government is elected by the people and
can be removed by them

(d) the Government is chosen by the Parliament
but cannot be removed by it before completion
of a fixed term

(2020)
(b)

3.

Out of the following statements, choose the
one that brings out the principle underlying the
Cabinet form of Government:

(a) An arrangement for minimizing the criticism
against the Government whose responsibilities
are complex and hard to carry out to the
satisfaction of all.

(b) A mechanism for speeding up the activities
of the Government whose responsibilities are
increasing day by day.

(c) A mechanism of parliamentary democracy
for ensuring collective responsibility of the
Government to the people.

(d) A device for strengthening the hands of the
head of the Government whose hold over the
people is in a state of decline.

(2017)
(c)



